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No. 12,873 

Questions Presented 

1. Whether appellant, a citizen of Turkey, is permanently 
barred from American citizenship under the Selective Train¬ 
ing and Service Act of 1940 and therefore ineligible for 
preexamination or suspension of deportation by reason of 
his claim for draft exemption filed on June 3, 1942, where 
it appears: 

(a) That he was recognized as a temporary visitor and 
a student at the time by the Immigration and Naturaliza¬ 
tion Service. 

(b) That at the time he claimed draft exemption, he was 
a reserve officer in the Turkish Army, that he then owed 
allegiance to the Turkish Government and was not au¬ 
thorized by it to serve in our armed forces. 

(c) That appellant subsequently sought to enter the 
armed forces of the United States but was rejected be¬ 
cause of physical disability. 

2. Whether appellant was a nonresident on June 3, 1942, 
. and as such not subject to the Selective Training and Serv¬ 
ice Act of 1940 (50 App. U. S. C. 303a). 

3. Whether appellant’s status as a resident was taken 
as confessed. 

4. Whether appellant claimed draft exemption volun- 
« tarily where it is undisputed that he then owed allegiance 

to the Turkish Army and its government as a reserve of¬ 
ficer and where it appears that but for the lack of permis- 
' sion from such authorities, appellant would not have claimed 
exemption. 

\ 5. Whether appellant’s subsequent efforts to enter the 

armed forces of the United States which were unsuccess¬ 
ful because of physical disability, removed the citizenship 

* bar. 
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Jurisdictional Statement 

This is an appeal from an order of summary judgment in 
favor of appellee entered on July 14, 1955 (J. A. 30). 
The jurisdiction of the District Court was invoked under 
the Declaratory Judgment Act (28 U. S. C. 2201). This 
Court has jurisdiction of this appeal pursuant to 28 U. S. C. 
1291. 

Statement of Facts 

Appellant is a citizen of Turkey, is married to an Ameri¬ 
can citizen and is the father of an American child (J. A. 
32, 33). 

He came to the United States lawfully as a student on 

(1) 


♦ 
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April 4, 1940, and remained here as a lawful student or 
visitor until 1950 when deportation proceedings w^ere in¬ 
stituted against him (J. A. 25, 28, Complaint, pars 2, 4, 6, 
admitted by answer; Immigration File, Board of Immigra¬ 
tion Appeals Decision, J. A. 32). 

Appellant registered under the Selective Training and 
Service Act of 1940 and thereafter on June 3, 1942, while 
he was in a temporary status here as a student, recognized 
as such by the Immigration and Naturalization Service, he 
claimed draft exemption as a neutral alien (J. A. 32, 36). At 
the time, appellant was an officer in the Turkish Army 
(J. A. 33). 

Exhibit N in the Immigration File is a letter which ap¬ 
pellant transmitted to his local draft board on June 3, 
1942 (Immigration File, Minutes, p. 14), wherein appellant 
stated (J. A. 36): 

“According to the rules of the Turkish Constitution, 
as an officer of the Turkish Army, I have sworn al¬ 
legiance to my country to serve it and it alone in case of 
its encounter into warfare. For this reason it is im¬ 
possible for me to serve in any other army without the 
permission of my government in Turkey. 

If such permission should be granted, I will willingly 
serve in the land or the naval forces of the United 
States of America.” 

Prior to claiming draft exemption, appellant sought the 
advice of the Turkish consul who subsequent to June 3, 
1942, advised and approved the filing of a claim for draft 
exemption (Immigration Minutes, p. 15). 

Appellant was relieved from military service until Feb¬ 
ruary 23,1945 when Turkey became a co-belligerent. Under 
Selective Service practices, appellant’s claim for draft ex¬ 
emption was no longer honored (J. A. 27, Complaint, par. 
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26). In 1950 during the Korean hostilities, appellant volun¬ 
teered for army service, but was rejected upon physical 
grounds (J. A. 26, Complaint, par. 15, 16; J. A. 35). 

Deportation proceedings were instituted herein in 1950 
upon the ground that appellant overstayed his visitor’s 
status, and on April 8, 1953, the Board of Immigration Ap¬ 
peals affirmed an order directing appellant to leave the 
United States voluntarily (J. A. 32). The Board noted 
that: 

“The Hearing Officer found and the record sustains 
the finding, that respondent is a person of good moral 
character.” 

It is also undisputed that appellant’s deportation would 
result in serious detriment and hardship to his family 
(J. A. 35, 36). 

The Board, however, found appellant ineligible for ad¬ 
justment of status to that of a permanent resident through 
preexamination or suspension of deportation upon the 
ground that he was ineligible for American citizenship. 
Appellant w’as thereafter directed to report for deportation 
on August 14, 1954, when he failed to depart voluntarily 
(J. A. 26, Complaint, par. 17). The present litigation was 
instituted on August 26, 1954. 

In the Court below, appellee moved for summary judg¬ 
ment upon the ground that the immigration record herein 
established that appellant was a resident at the time he 
claimed draft exemption, that he did so voluntarily and 
without mistake, and that as a matter of law he was ineligi¬ 
ble for American citizenship. Appellee’s motion was granted 
(J. A. 30), and this appeal followed. 


r 



Summary of Argument 

Appellant claimed draft exemption as a neutral alien in 
1942 when he was in a temporary student’s status in the 
United States. At the time he was also an officer in the 
Turkish Army. In view of the fact that regulations did not 
compel the filing of an application of nonresidence, nor re¬ 
quire a conclusion of residence from the failure to file such 
application, under McGrath v. Kristensen, 340 U. S. 162 
(1950), and Ex parte Ghosh, 58 F. Supp. 851 (S. D. Calif. 
1944), appeal dismissed, 148 F. 2d 822, appellant was a non¬ 
resident and therefore not subject to the Selective Train¬ 
ing and Service Act of 1940. His draft exemption claim 
therefore did not create a permanent bar to American 
citizenship. 

Appellant claimed draft exemption because he was an 
officer in the Turkish Army and could not violate his oath 
of allegiance to his sovereign. “The alien retains immuni¬ 
ties from burdens which the citizen must shoulder. By with¬ 
holding his allegiance from the United States, he leaves out¬ 
standing a foreign call on his loyalties which international 
law not only permits our Government to recognize but com¬ 
mands it to respect.” Harisiades v. Shaughnessy, 342 U.S. 
580, 585 (1952). 

Because of his obligations to his sovereign as an officer, 
appellant was prevented from making a voluntary, intelli¬ 
gent election and, therefore, did not incur a permanent cit¬ 
izenship bar. Moser v. United States, 341 U.S. 41 (1951); 
Petition of Kutay, 121 F. Supp. 537 (S.D. Calif. 1954). The 
subsequent attempt of appellant to enter our armed forces 
in 1950 during the Korean hostilities indicates that appel¬ 
lant was personally willing at all times to enter our armed 
forces as he claimed. His subsequent withdrawal of his 
draft exemption claim relieved him of the permanent bar 
to American citizenship. Accordingly, upon these grounds 


appellant is entitled to a ruling that he is eligible for citi¬ 
zenship and preexamination or suspension of deportation. 

Statutes 

Section 303(a) of Title 50, Appendix, United States Code, 
(Section 3a of the Selective Training and Service Act of 
1940) pertaining to exemption of neutral aliens from mili¬ 
tary service, reads in part as follows: 

(a) Except as otherwise provided in this Act, every 
male citizen of the United States, and every other male 
person residing in the United States, who is between 
the ages of nineteen and forty-five, at the time fixed for 
his registration, or who attains the age of nineteen 
after having been required to register pursuant to sec¬ 
tion 2 of this Act, shall be liable for training and serv¬ 
ice in the land or naval forces of the United States; 
Provided, That any citizen or subject of a neutral coun¬ 
try shall be relieved from liability for training and 
service under this Act if, prior to his induction into the 
land or naval forces, he has made application to be 
relieved from such liability in the manner prescribed 
by and in accordance with rules and regulations pre¬ 
scribed by the President, but any person who makes 
such application shall thereafter be debarred from be¬ 
coming a citizen of the United States: . . . 

Regulations 

The following regulations were effective February 7, 
1942, 7 Fed. Reg. S55: j 

i 

32 C.F.R. 611.12. When a nondcclarant alien is re- 

i 

siding in the United States. Every male alien who is 
now in or hereafter enters the United States who has ; 
not declared his intention to become a citizen of the ! 
United States, unless he is in one of the categories spe- 
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cifically excepted by the provisions of 611.13 is a “male 
person residing in the United States” within the mean¬ 
ing of section 2 and section 3 of the Selective Training 
and Service Act of 1940, as amended. 

32 C.F.R. 611.13. When a nondeclarant alien is not 
residing in the United States, (a) A male alien who is 
now in or hereafter enters the United States who has 
not declared his intention to become a citizen of the 
United States is not “a male person residing in the 
United States” within the meaning of section 2 or sec¬ 
tion 3 of the Selective Training and Service Act of 1940, 
as amended: 


# • • • * 

* 

(6) If he has entered or hereafter enters the United 
States in a manner prescribed by its laws and does not * 

remain in the United States after May 16, 1942, or for + 

more than 3 months following the date of his entry, 
whichever is the later. 

(b) When a male alien who has not declared his in¬ 
tention to become a citizen of the United States has en- » 

tered or hereafter enters the United States in a manner 
prescribed by its laws and remains in the United States 
after May 16, 1942, or for more than 3 months follow¬ 
ing the date of his entry, whichever is the later, he is a 
“male person residing in the United States” within 
the meaning of section 2 and section 3 of the Selective 
Training and Service Act of 1940, as amended, unless 
he has filed an Alien’s Application for Determination 
of Residence (Form 302) in the manner provided in 
611.21 and such application is either (1) pending or 
(2) has resulted in a determination that he is not “a 
male person residing in the United States” within the 
meaning of section 2 or section 3 of the Selective Train¬ 
ing and Service Act of 1940, as amended, in either of 

* 
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which events he shall not be considered as a “male 
person residing in the United States” within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended, during the period 
when such application is pending or during the period 
covered by the Alien’s Certificate of Nonresidence 
(Form 303) issued to him as a result of the deter¬ 
mination that he is not “a male person residing in 
the United States” within the meaning of section 2 or 
section 3 of the Selective Training and Service Act of 
1940, as amended. (54 Stat. 885; 50 U.S.C., Supp. 301- 
318, inclusive; E.O. No. 8545, 5 F.R. 3779). 

Effective January 17, 1946, the above paragraph 6 was 
renumbered and amended to read as follows ( Problems of 
Selective Service, 1952, Appendices A-C, pp. 35-36): 

7. He has, within the time prescribed and in the 
manner provided in section 611.21, filed with the local 
board with which he is registered, or if he is not reg¬ 
istered, with the local board having jurisdiction over 
the area in which he is located, an Alien’s Application 
for Determination of Residence (Form 302), together 
with an Alien’s Personal History and Statement (Form 
304) and such application is either pending or has re¬ 
sulted in the issuance by the local board of an Alien’s 
Certificate of Nonresidence (Form 303) which has not 
expired. 

32 C.F.R. 611.21. What aliens mat/ apply for a de¬ 
termination. Any nondeclarant alien who has entered 
or \\;ho hereafter enters the United States • * * may 
file with his local draft board * * * an Alien’s Applica¬ 
tion for Determination of Residence (Form 302); Pro¬ 
dded , That such application is filed within three months 
after the date of his entry into the United States or 


within three months after persons of his age become 
liable for training and service by law, whichever is the 
later; And provided further, That such application is 
filed prior to induction # * * 1 

Effective June 27, 1945 (10 F.R. 7906), Section 611.21-1 
was added ( Problems of Selective Service, 1952, Appen¬ 
dices, A-C, p. 37), reading as follows: 

Application filed after 3 months. Any alien who has 
not complied with the provisions of section 611.21 or 
section 611.26 may file an Alien’s Application for De¬ 
termination of Residence (Form 302) and an Alien’s 
Personal History and Statement (Form 304) with a 
local board for transmittal to the Director of Selective 
Service for consideration. 

32 C.F.R. 611.22. Determination by local board, (a) 
As soon as possible after an alien who is entitled to do 
so files with the local board an Alien’s Application for 
Determination of Residence (Form 302), together with 
an Alien’s Personal History and Statement (Form 
304), the local board shall determine whether such alien 
is “a male person residing in the United States” within 
the meaning of section 2 and section 3 of the Selective 
Training and Service Act of 1940, as amended. 

Effective March 16, 1942 as amended on September 14, 
1942, 32 C.F.R. 611.29(b) provided as follows (Problems of 
Selective Service, 1952, Appendices A-C, p. 40): 

Notwithstanding any other provisions of these regu¬ 
lations, whenever the Director of Selective Service is 

1 Originally this section, promulgated in 1942 (7 F. R. 2084) required 
a claim of non-residence to be filed prior to May 16, 1942 for those 
here before February’ 16, 1942. The section was amended to read as 
noted in the text in 1945. 
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satisfied that an 11011 -declarant alien is not “a male 
person residing in the United States” within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended, he may issue or 
authorize the issuance of an Alien’s Certificate of Non¬ 
residence (Form 303) to such nondeclarant alien. 

I 

Appellant Was a Nonresident in 1942 and as Such Was Not 
Subject to the Selective Training and Service Act and 
Did Not Incur the Bar of Citizenship Ineligibility by 
Claiming Draft Exemption. 

Appellant came to the United States lawfully as a student 
011 April 4,1940. As appellee admits in paragraphs 2 and 6 
of his second defense (J. A. 28), appellant remained in a 
lawful student status through 1949 when his status was 
changed to that of a visitor which continued until 1950 
(J. A. 32). 

Appellant claimed draft exemption as a neutral on June 
3, 1942, when he was in a lawful temporary .status as a 
student. I 11 the Court below appellee contended that appel¬ 
lant’s status as a resident was taken as confessed because 
of failure to file an application for a certificate of non¬ 
residence by May 16, 1942. 

We submit that appellant’s status was not taken as con¬ 
fessed in view of the following: 

1. Under the Selective Service System’s regulations, 
the Director could consider an application for a cer¬ 
tificate of nonresidence no matter when it was filed and 
was even empowered to declare an alien a nonresident 
in the absence of any such application. 

2. The Selective Training and Service Act of 1940 
only* applied to residents and regulations could not 
bring nonresidents within its purview. 







3. Regulations cannot create a conclusive presump¬ 
tion of residence. 

4. Neither the Selective Service System nor its regu¬ 
lations provided any standard for determining resi¬ 
dence, and the appellant was in fact a nonresident at 
the time he claimed draft exemption. 

(A) In the publication entitled Selective Service in War¬ 
time, which is the second report of the Director of Selective 
Service (GPO 1943), it is stated at page 248 as follows: 

“Every consideration has been accorded to foreign 
governments regarding their full-time students who 
entered the United States in good faith for the sole 
purpose of securing an education. No effort has been 
spared to analyze the case of any person who claims 
to occupy this status if he is supported by his country 
in such claim. This has been done to maintain hemi¬ 
spheric solidarity as well as international good will. 
Even though, by strict interpretation of the regular 
tions students have failed to file the proper papers 
showing that they were not ‘residing in the United 
States,’ case examination has been made of countless 
files to furnish assurance of cooperation with foreign 
governments (Italics supplied) 

The comments of the Selective Service System in Prob¬ 
lems of Selective Service (1952) Text page 107 state: 

“In all cases where an application was not filed 
within the 90 days, the director of Selective Service 
determined whether or not the alien was residing in 
the United States.” 


The regulations, 32 0. F. R. 611.29(b) in force after Sep¬ 
tember 14, 1942 ( Problems of Selective Service, 1952, Ap¬ 
pendices A-C p. 40) state: 

“Notwithstanding any other provisions of these 
regulations, whenever the Director of Selective Service 
is satisfied that a non-declarant alien is not ‘a male 
person residing in the United States’ within the mean¬ 
ing of section 2 or section 3 of the Selective Service 
and Training Act of 1940, as amended, be may issue 
or authorize the issuance of an Alien’s Certificate of 
Nonresidence, (Form 303) to such non-declarant alien.” 

Thus it appears that there was no time limitation upon 
the consideration of an application for certificate of non¬ 
residence by the Director of the Selective Service System. 
It was not even necessary to claim nonresidence since cases 
were examined even where “students have failed to file the 
proper papers.” Therefore failure to file the form could 
not be a confession of residence. 

(B) The regulations were framed in 1942, on the basis 
of the decision of the Department of Justice, 39 Op. Atty. 
Gen. 504, which erroneously assumed that all aliens physi¬ 
cally present in the United States were subject to the Selec¬ 
tive Training and Service Act of 1940. The regulations 
therefore attempted to expand the meaning of the term “re¬ 
siding” beyond its statutory meaning and were accordingly 
invalid. 

The regulations herein were irrelevant because appellant 
by statutory definition was outside their reach. The regu¬ 
lations were promulgated pursuant to 50 App. U. S. C. 305a 
which authorized the President to specify the categories 
of persons residing in the United States, who would be 
exempt from military service. This provision, as was 50 
App. U. S. 0. 303a, was limited by its terms to persons re- 
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siding in the United States, which necessarily excluded 
appellant. Hence there was no statutory authority for 
regulations which required any affirmative action on the 
part of appellant. He was not required to submit to regu¬ 
lations which exceeded the statutory authority of the 
Selective Service System. Skinner & Eddy Corp. v. United 
States, 249 U. S. 557, 562 (1918); U. S. ex rel. De Lucia v. 
O'Donovan, 178 F. 2d 876 (C. A. 7, 1950). 

(C) Reliance upon the regulations to accomplish a con¬ 
clusive presumption of residence, as the Court below' and 
the Board have done, would be a violation of the due process 
clause of the Fifth Amendment to the Constitution. 

In Manley v. Georgia, 279 U. S. 1 (1928) the Supreme 
Court held: 

“A statute creating a presumption that is arbitrary' 
or that operates to deny a fair opportunity' to repel it 
violates the due process clause of the 14th Amendment. 
Bailey v. Alabama, 219 U. S. 219, 233 * * # . Mere leg¬ 
islative fiat may not take the place of fact in the deter¬ 
mination of issues involving life, liberty', or property.” 

See also Mobile, Jackson & Kansas City Railroad Co. v. 
Turnipseed, 219 U. S. 35 (1910); Schlesinger v. Wisconsin, 
270 U. S. 230, 239, 240 (1925); Heiner v. Donnan, 285 U. S. 
312, 329 (1931); Adler v. Board of Education, 342 U. S. 
485, 496 (1952). 

(D) The Selective Service System had no standard for 
determining residence or nonresidence of an alien under its 
regulations in 1942. Thus in Problems of Selective Service, 
1952, Text, pp. 106, 107, 125, 128-129, the Selective Service 
System states: 


“A rule of thumb for the headquarters w'as that non¬ 
declarant aliens were “residing in the United States” 


^ r f < ♦» 
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when their actions indicated an intention to secure the 
same benefits from residence as citizens would.” 

# * # # * 

“In a way, however, the determination of residence 
by the Director was somewhat ‘fictional’ since on 
October 11, 1940, the Attorney General had rendered an 
opinion (39 Op. Attv. Gen. 504) * * * It is true that 
this Attorney General later in the role of an Associate 
Justice of the United States Supreme Court designated 
the opinion as incorrect (McGrath v. Kristensen, 340 
U. S. 162, 71 S. Ct. 224). In the meantime, however, 
it had created difficulties for Selective Service.” 

♦ * * # # 

“Resort to the courts was sometimes necessary for a 
determination of residence, due to the lack of statutory 
or administrative standards relating to its definition.” 
(Italics supplied). 

* # * * # 

“Ultimate authority for the determination of resi¬ 
dence needs to repose in the Director, however, even 
though this might entail the exercise of rather arbi¬ 
trary action in some cases. Section 611.29 of the 
1940-47 regulations conferred such authority on the 
Director.” 

* In Ex Parte Ghosh, 58 F. Supp. 851 (S. D. Calif. 1944), 

^ appeal dismissed, 148 F. 2d 822, the Court held that an alien 

who entered the United States in 1940 on a student’s visa 
4 was not a resident four years later and therefore was not 

^ subject to military training. It was there said: 

* “And after all, it is one government, and I do not 

* think it is within the contemplation of our system that 
a man should be fish before one department and fowl 

* 

* 

r 


* 
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before another. If he can be a student-visitor—and 
not a resident—so far as the government of the United 
States is concerned when it is interpreted by the De¬ 
partment of Immigration and Naturalization, and be 
a resident so as to subject him to military service on 
behalf of the United States insofar as some other gov¬ 
ernment department is concerned, it would require I 
think what John Marshall called refined and meta¬ 
physical reasoning.” 


“I think he (the Director of Selective Service) has 
simply, under the regulations as they now stand, re¬ 
served to himself the power personally to determine— 
by what rules, no one would know—this petitioner or 
any other person who sought a certificate of exemption 
[as a non-resident]—whether he was or was not en¬ 
titled to it. 

That, in my judgment, is what is described in the 
decisions as arbitrary and capricious, and I would say 
lack of due process and a lack of rule of reason.” 

The foregoing view, that the regulations described the 
status of some persons as not residing here, leaving others 
to ascertain their status by executive determination, was 
approved by this Court in the Kristensen v. McGrath, 179 
F. 2d 796, 805, Note 13 (C. A. D. C. 1949). 

For immigration purposes appellant was a nonresident. 
For naturalization purposes he was not a resident. In re 
Wieg, 30 F. 2d 418 (S.D. Texas, 1929). For income tax 
purposes he was a nonresident. In the absence of a clear 
Congressional intent to the contrary, and there was none 
(Senate Report 915, House Report 1554, 77th Congress, 
1st Sess., 87 Cong. Rec. 9905, 10055), it must be assumed 
that the Selective Training and Service Act of 1940 used 
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the term “residing” in its normal legal and lay sense. 
Thus, appellant, a legal temporary visitor, was not an alien 
resident subject to military service under the statute in 
1942. 

“Where . . . the provisions of the act are unambig¬ 
uous, and its directions are specific, there is no power 
to amend it by regulations.” Kosliland v. Helvering, 

298 U. S. 441, 447 (1935). 

The Regulations of Selective Service under the 1940 
Act come within the condemnation of the foregoing quota¬ 
tion of the Supreme Court. The regulations could not 
alter the meaning of the word “residing” under the stat¬ 
ute and the administrative ruling that appellant was a resi¬ 
dent is not legally sustainable. In any event, no regulation 
provided any standard for determining the residence or 
nonresidence of a person in appellant’s position. Ex parte 
Ghosh, supra, Unlike the alien in McGrath v. Kristensen, 

340 U.S. 162 (1950), where there might be some doubt inas¬ 
much as Kristensen was no longer a lawful temporary visi¬ 
tor when he claimed exemption, here the appellant was 
clearly a legal temporary visitor—a nonresident. Hence, 
regulations could neither clarify nor alter his status. 

We therefore submit that appellant was in fact a non¬ 
resident in 1942 and therefore under the Kristensen case 
did not incur the permanent bar to American citizenship. 

n i 

i 

Appellant Did Not Voluntarily and Intelligently Waive His 

Citizenship Rights 

Appellant claimed draft exemption as a neutral alien 
on June 3, 1942. It is undisputed that at the time he was 
an officer in the Turkish Army owing allegiance to the j 
armed forces of Turkey (J. A. 33). It also appears that 
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appellant sought the advice of the Turkish government 
prior to the filing of his claim for draft exemption and 
that subsequent thereto the Turkish Consul approved his 
claim of draft exemption (Immigration Minutes, p. 15). 
At the time appellant claimed draft exemption (Immigra¬ 
tion Minutes, p. 14), he advised the draft board as follows 
(J. A. 36) : 

“According to the rules of the Turkish Consti- 
tution, as an officer of the Turkish Army, I have sworn 
allegiance to my country to serve it and it alone in 
case of its encounter into warfare. For this reason 
it is impossible for me to serve in any other army with¬ 
out the permission of my government in Turkey. 

If such permission should be granted, I will willingly 
serve in the land or the naval forces of the United 
States of America.” 2 


2 The attitude of the Turkish government goes further. It is that none 
of its citizens should serve as appears from the following communica¬ 
tion to counsel: 

December 4, 1952. 

Consulate General op Turkey 
New York 

Jack Wasserman, Esq., 

Warner Building, 

Washington 4, D. C. 

Dear Sir: 

In reply to your inquiry dated November 21, 1952, please be advised 
that Turkish Citizens are not legally allowed to serve in foreign armies 
in presence of article 9 of the Law No. 1312 on Turkish Nationality thus 
worded: 

“Turkish citizens who are willing to serve in foreign armies may 
be deprived of their Turkish citizenshp by decision of the Council of 
Ministers.” 


As long as the Law in question remains in force, the provisions of the 
article quoted is applicable to all Turkish citizens, no matter what the 
country in the army of which they serve. 

Very truly yours, 

(Sgd.) Necdet H. Kent, 

Consul General. 
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In Moser v. United States, 341 U.S. 41 (1951) the court 
found that the petitioner was understandably lulled into a 
misconception of the legal consequences of applying for 
draft exemption by the Government. It stated at page 47: 

“Petitioner did not knowingly and intentionally 
waive his rights of citizenship. In fact, because of the 
misleading circumstances of this case, he never had an 
opportunity to make an intelligent election between the 
diametrically opposed courses required as a matter of 
strict law. Considering all the circumstances of the 
case, we think that to bar petitioner, nothing less than 
an intelligent waiver is required by elementary fair¬ 
ness.” 

In Harisiades v. Shauyhnessy , 342 U.S. 580, 585 (1952) 
the Supreme Court observed: 

“The alien retains immunities from burdens which 
the citizen must shoulder. Bv withholding his alle- 
giance from the United States, he leaves outstanding 
a foreign call on his loyalties which international law 
not only permits our Government to recognize but 
commands it to respect. In deference to it certain dis¬ 
pensations from conscription for any military service 
have been granted foreign nationals. They cannot, 
consistently with our international commitments, be 
compelled to take part in the operations of war di¬ 
rected against their own country. In addition to such 
general immunities they may enjoy particular treaty 
provisions.” 

Relying upon the foregoing, in Petition of Kutay , 121 F. 
Supp. 537 (S.D. Calif. 1954), naturalization was granted 
to an alien who claimed draft exemption. The Court re¬ 
cognized that a free choice was not made where an alien, 
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as here, claimed draft exemption because of his obligation 
to a foreign power. The Court said (at page 542): 

“Thus, it is apparent that petitioner did not have the 
opportunity to make an intelligent election. He was 
an alien under allegiance to a foreign neutral govern¬ 
ment . . . He was under obligation to obey that sover¬ 
eign. International law might well require our Govern¬ 
ment to respect petitioner’s loyalties to his sovereign.” 
“ . . . The ‘intelligent waiver’ required ‘by elemen¬ 
tary fairness’ was not present. ...” 

“Petitioner was in a position somewhat like that of 
guardian and ward, his position being analogous to 
that of ward, the Government of Turkey to that of 
guardian. Wards do not have a freedom of choice ex¬ 
cept as the guardian allows it. The Moser case . . . 
says that an “intelligent” election is necessary. Intel¬ 
ligence implies something more than knowledge. It re¬ 
quires some element of personal freedom of appraisal 
of the situation . . . the guardian like power, strictly 
exercised by Turkey in this case, prevented petitioner 
from exercising the freedom of choice inherent in the 
Supreme Court’s requirement that the waiver be intcl- 
ligentlv exercised.” 

The instant case is stronger. Kutay was not an officer in 
the armed forces of Turkey. Appellant was. lie could not 
serve both his sovereign and the United States. Moreover, 
he was asked to serve the United States, risk expatriation 
and statelessness (Footnote 2, supra, p. 16) without any 
assurance that he would become an American, have the 
protection of our Government or even acquire permanent 
residence here. Would we consider an officer in our Army 
on a visit to Turkey free to become a member of the armed 
forces of Turkey? 


* A A * * * •>•_r ► » v~» »_»* -_»_ 
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We submit that interference with freedom of choice, sim¬ 
ilar to that present here, like threats of loss of ration cou¬ 
pons or loss of employment have been held to prevent loss 
of American citizenship in expatriation cases. 

Soccodato v. Dulles, No. 12108 (C.A. D.C., June JO, 
1955); 

Onye v. Acheson, 91 F. Supp. 129 (D.C. Hawaii, 1950); 

Arikawa v. Acheson, 83 F. Supp. 473 (S.D. Calif., 1949); 

Yamamato v. Acheson, 93 F. Supp. 346 (D.C. Arizona, 

1950) ; 

Kai v. Acheson, 94 F. Supp. 383 (S.D. Calif., 1950); 

Furuno v. Acheson, 94 F. Supp. 381 (S.D. Calif., 1950); 

Rokui v. Acheson, 94 F. Supp. 439 (S.D. Calif., 1950); 

Furusho v. Acheson, 94 F. Supp. 1021 (D.C. Hawaii, 

1951) ; 

Kmvahara v. Acheson, 96 F. Supp. 38 (S.D. Calif., 
1951): 

Tomasicchio v. Acheson, 98 F. Supp. 166 (D.C. Dist. of 

Col. 1951). 

One would not expect a man to take up residence with a 
second wife before divorcing his first. One should not ex¬ 
pect assumption of duties to the United States Army while 
under obligation to a foreign one. The duress of loyalty of 
a good soldier to the oath of his native land should be not 
less compelling than the duress of affection recognized in 
Mendelsohn v. Dulles, 207 F. 2d 37 (C.A. D.C. 1953). There 
was here as in the Mendelsohn case true interference with 
appellant’s free will which vitiated his loss of citizenship 
rights. 

We, therefore, submit that in view of the control exercised 
over appellant by the Turkish Government, the advice 
given him by that Government to claim draft exemption and 




his obligation as an officer appellant did not voluntarily and 
intelligently relinquish for all time his claim to American 
citizenship. 

Ill 

Appellant’s Withdrawal of His Draft Exemption Claim 

Relieves Him of the Permanent Bar to American 

Citizenship. 

On or about February 23, 1945, Turkey became a co¬ 
bell igerent. Thereafter appellant sought to enter our 
armed forces in 1950 when hostilities were raging in Korea. 
He was rejected by reason of physical disability. 

Under Selective Service practices, as we have indicated 
in our brief in Giz v. Brownell. Xo. 12,839 (p. 29), the Se¬ 
lective Service System did not consider appellant exempt 
after 1945 nor ineligible for American citizenship. For 
the reasons set forth in Point III of the Giz brief, we sub¬ 
mit that appellant was relieved of the bar to American 
citizenship by his subsequent submission to military serv¬ 
ice. 

Conclusion 

It is submitted that on this record summary judgment was 
erroneously granted appellee. The appellant was in fact a 
nonresident in 1942 and was not subject to the Selective 
Training and Service Act of 1940. Accordingly, he did 
not incur the permanent bar of American citizenship. It is 
'also submitted that by reason of appellant’s status as an 
officer in the Turkish Army he was not permitted to exer¬ 
cise that freedom of choice which may result in an election 
to he permanently barred from American citizenship. His 
withdrawal of his exemption claim during the Korean hos¬ 
tilities likewise prevented the imposition of this permanent 
bar. Under the circumstances, the rulings of the District 
Court and the Board of Immigration Appeals were erro- 
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neons. The ease should therefore be reversed and remanded 
to the District Court. 

Respectfully submitted, 

Jack AVasserman, 

Attorney for Appellant. 

902 YCarner Building, 

Washington 4 , I). C. 

David Carliner, 

Louis Little, 

Of Counsel. 
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JOINT APPENDIX 

Amended Complaint 
Filed June 3, 1955 

The plaintiff Remzi Gurcay, respectfully alleges: 

1. That this is an action for declaratory judgment under 
the Declaratory Judgment Act (28 U.S.C. 2201) and for re¬ 
view under the Administrative Procedure Act (5 U. S. C. 
1001 et. seq.). 

2. That the plaintiff is a native and a citizen of Turkey. 

3. That the defendant is the Attornev General of the 
United States and is charged with the statutorv dutv to 
determine whether aliens are subject to deportation and ad¬ 
missible for permanent residence in the United States. 

4. That the plaintiff last came to the United States on 
April 4, 1940, as a student at New York City, X. Y. 

5. That the plaintiff received his PhD in Agricultural 
and Biological Chemistrv at Pennsvlvania State College on 
April 6, 1949. 

6. In 1949 the plaintiff’s status was changed from that 
of student to visitor. 

7. That the plaintiff was married to Laura Ehrhart, an 
American citizen at Titusville, Pennsylvania, on June 16, 
1951. 

8. That as a result of said marriage, a son, Jamal Gurcay 
was born. 

9. That in 1952 the Immigration and Naturalization Serv¬ 
ice granted the plaintiff voluntary departure. 

10. That this opinion was affirmed by the Board of Im¬ 
migration Appeals. 

11. That the plaintiff in 1942 registered under the Selec¬ 
tive Training and Service Act of 1940. 

12. That about the same time plaintiff, who was a re¬ 
serve officer in the Turkish Army, received instructions 
from the Turkish government that as he was a reserve offi¬ 
cer he was not subject to the draft and was required to fill 
out a claim for exemption from service in the military serv¬ 
ice of the United States. 
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13. That the plaintiff then wrote to his local draft board 
and informed them that he would be unable to serve. 

14. That when the plaintiff sought exemption it was with¬ 
out full knowledge of the consequences of the act and as a 
result of instructions from his Government. 

15. That in August of 1950, during the Korean War, the 
plaintiff voluntarily appeared before his local draft board 
and offered to enter the armed forces of the United States. 

16. That the plaintiff in the course of his physical exam¬ 
ination was rejected for service in the military forces on 
the basis of physical disability. 

17. That thereafter, the defendant Herbert Brownell, Jr., 
acting through his agents has entered an order of deporta¬ 
tion against the plaintiff requiring the plaintiff to report 
for deportation on the 31st of August, 1954. 

18. That the plaintiff is not barred from citizenship, is 
admissible for permanent residence to the United States 
and is eligible for suspension of deportation. 

19. That the plaintiff was not residing in the United 
States at the time that he registered under the Selective 
Training and Service Act of 1940. 

20. That the plaintiff, as a non-resident of the United 
States in 1942, was not liable for training and service under 
the aforesaid Act. 

21. That the regulations of the Selective Service System 
purporting to declare all male persons physically present 
in the United States as residents of the United States within 
the meaning of the Selective Training and Service Act 
unless such persons have filed an application for determina¬ 
tion of residence within three months after entry to the 
United States were contrary to law and were invalid. 

22. That in 1942 the Selective Service System had no 
regulations defining “residence” or “non-residence” and 
in fact had no standards for determining who were “re¬ 
siding in the United States”. 

23. That subsequent to May 16, 1942, failure to apply for 
a determination of non-residence did not preclude the Selec¬ 
tive Service System from making a determination of an 
alien’s status as a resident or non-resident of the United 
States. 


24. That failure to apply for a determination of non-re¬ 
sidence by plaintiff did not constitute a confession of non¬ 
residence or a conclusive presumption of residence. 

25. That Turkey entered World War II on February 23, 
1945. 

26. That the local Board of the Selective Service Admin¬ 
istration were instructed to disregard claims for exemption 
which had been filed by neutral aliens on DSS Form 301, 
for purposes of induction after the alien's country had en¬ 
tered World War II. 

27. That the Selective Service System abided by the 
aforesaid policy in August 1950, when the plaintiff sub¬ 
mitted himself for induction in in the Armed Forces. 

28. That the claim for exemption from service, having 
been disregarded by the Selective Service System is vitiated 
and of no force and effect. 

Wherefore, plaintiff prays for a judgment declaring: 

1. That the order of deportation against him is null and 
void. 

2. That he was not bound by Form D. S. S. 301 because 
he was ready to serve in the armed forces of the United 
States in 1950. 

3. That he was not bound by Form D. S. S. 301 because 
the same was vitiated by mistake. 

4. That plaintiff is not barred from citizenship. 

5. That plaintiff is admissible to the United States for 
permanent residence and is eligible for suspension of de¬ 
portation or pre-examination. 

6. For such other and further relief as may be appro¬ 
priate. 

Jack Wasserman, 

David Caruxer, 

Attorneys for Plaintiff, 

902 Warner Bldg., 
Washington 4, D. C. 


i 
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Answer 

Filed February 7, 1955 
First Defense 

The complaint fails to state a claim upon which relief 
mav be granted. 

Second Defense 

Answering specifically the allegations contained in the 
numbered paragraphs of the complaint, defendant avers: 

1. Defendant is not required to answer the allegations 
contained in paragraph 1 of the complaint. 

2, 3 and 4. Admitted. 

5. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
tained in paragraph 5 of the complaint. 

6. Admitted. 

7. Defendant avers that the allegations contained in 
paragraph 7 of the complaint are immaterial and therefore 
answer is not required. 

8. Defendant avers that the allegations contained in 
paragraph 8 of the complaint are immaterial and therefore 
answer is not required. 

9. It is admitted that the Immigration and Naturalization 
Service granted the plaintiff voluntary departure and it is 
further averred that this was done in lieu of deportation. 

10. Admitted. 

11. Admitted but it is averred that plaintiff applied for 
special relief as an alien of a neutral country. 

12. Defendant is without knowledge or information suffi¬ 
cient to from a belief as to the truth of the allegations con¬ 
tained in paragraph 12 of the complaint. 

13. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
contained in paragraph 13 of the complaint. 

14. Denied. 

15 and 16. Defendant avers that the allegations contained 
in paragraphs 15 and 16 of the complaint are immaterial 
and therefore do not require answer. 
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17. Admitted. 

18. Defendant avers that the allegations contained in 
paragraph 18 of the complaint are conclusions of law and 
therefore do not require answer, however, if answer be re¬ 
quired the allegations contained in paragraph 18 are denied. 

Wherefore, defendant having fully answered the allega¬ 
tions contained in the complaint demands judgment to¬ 
gether with costs of this suit. 

(S.) Leo A. Rover, 

United States Attorney. 

Answer to Amended Complaint 
Filed June 6, 1955 

Xow conies the defendant by his attorney, the Lmited 
States Attorney, and answers the amended complaint of 
the plaintiff as follows: 

Second Defense 

Answering specifically the added allegations contained in 
the amended complaint of the plaintiff, the defendant avers: 

19. and 20. Denied. 

21. The allegations of paragraph 21 constitute conclu¬ 
sions of law and therefore require no answer. However, 
if answer be required the said allegations are denied. 

22. Denied. 

23. It is admitted that at some date subsequent to May 
16,1942 the selective service system was not precluded from 
determining an alien’s status as to residency or non¬ 
residency in the United States, based upon an application 
submitted at some time subsequent to May 16, 1942. 

24. Admitted. 

25. Denied. 

26. and 27. The defendant is without knowledge or in¬ 
formation sufficient to form a belief as to the truth or 
falsity of the allegations contained in paragraphs 26 and 27 
of the complaint and therefore demands proof of the said 
allegations if material. 

28. Denied. 
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Wherefore, having fully answered plaintiff’s complaint, 
defendant demands judgment together with costs of this 
action. 

(S.) Leo A. Rover, 
United States Attorney. 

Defendants' s Motion for Summary Judgment 
Filed May 19, 1955 

Comes now the defendant by his attorney, the United 
States Attorney, and moves this Court for summary judg¬ 
ment on the grounds that: 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

2. There is no genuine issue of material fact and defend¬ 
ant is entitled to judgment as a matter of law. 

Attached hereto and made a part hereof is the certified 
record of the Immigration and Naturalization Service 
relating to the plaintiff. 

(S.) Leo A. Rover, 

United States Attorney. 


Order 

Filed July 18, 1955 

This cause having come on to be heard on defendant’s 
motion for summary judgment, and it appearing to the 
Court, after consideration of the pleadings and exhibits 
filed herein, and after oral argument of counsel for the 
respective parties in open Court, that there is no genuine 
issue of material fact and defendant is entitled to judg¬ 
ment as a matter of law, it is this 14 day of July, 1955, 

Ordered that the complaint be and the same hereby is 
dismissed. 

(S.) Edward M. Curran, 

Judge. 

Stay Granted Pending Appeal: 

Curran, 

Judge. 
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Notice of Appeal 

Notice is hereby given that the plaintiff hereby appeals 
to the United States Court of Appeals for the District of 
Columbia, from the Order entered herein on July 14, 1955, 
dismissing the complaint herein. 

(S.) Jack Wasserman, 
Attorney for Plaintiff. 

Copy to be sent to: 

Hon. Leo A. Rover, Esq., 

United States Attorney. 

Order Transmitting Original Exhibit 
Filed July 28, 1955 

It is by the Court this 28 day of July, 1955, 

* 9 

Ordered, that plaintiff’s immigration file which was intro¬ 
duced as an exhibit herein, shall be transmitted to the 
Court of Appeals in its original form and shall not be 
photostated or otherwise reproduced. 

(S.) Edward A. Tamm, 

United States District Judge. 

Stipulation Designating Record 
Filed August 10, 1955 

It is hereby stipulated and agreed by and between the 
attorneys for the respective parties hereto, that the rec¬ 
ord on appeal consist of the following: 

1. Amended Complaint 

2. Answer to Amended Complaint 

3. Defendant’s Motion for Summary Judgment 

4. Immigration File of Plaintiff (To be transmitted in 
original form to the Court of Appeals) 

5. Order of the Court dismissing Complaint 
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6. Notice of Appeal 

7. Stipulation Designating Record. 

Dated: August 2, 1955. 

(S.) Fred L. McIntyre, 
Attorney for Defendant, 
Asst. U. S. Attorney. 

U. S. DEPARTMENT OF JUSTICE BOARD OF IMMI¬ 
GRATION APPEALS 

April 8, 1953. 

File: A-2573279 

In re: Re.mzi Gurcay In Deportation Proceedings. 

In Behalf of Respondent: Louis Rosenfield, Attorney, and 
I. Elmer Ecker, Attorney, 620-630 Bakewell Building, Pitts¬ 
burgh 19, Pennsylvania. (Heard: November 6, 1952.) 

Charges: Warrant: Act of 1924—Remained longer—Stu¬ 
dent—Visitor. Lodged: None. 

Application: Suspension of deportation or voluntary de¬ 
parture and preexamination. 

Detention Status: Released on $500 bond. 

This case is before us on appeal from the decision of the 
Acting Assistant Commissioner dated June 11, 1952, deny¬ 
ing suspension of deportation but permitting the respond¬ 
ent to depart from the United States voluntarily under such 
conditions as the officer-in-charge of the District deems 
appropriate. 

Respondent, a 35 year old native of Greece and citizen of 
Turkey entered the United States on April 4, 1940 as a non¬ 
immigrant student. He received extensions of his student’s 
stay until June, 1949. During this time he maintained his 
status as a student, receiving the degrees of B.S., M.S., and 
Ph.D. in 1944, 1945 and 1949 respectively. He received 
these degrees from Pennsylvania State College. His field 
of study is agricultural and biological chemistry. 

Upon the completion of his studies he had his status 
changed from student visa to that of a visitor. On January 
23, 1950 after his visitor’s visa had expired he applied to 
the Immigration and Naturalization Service for suspension 
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of deportation. He is deportable on the charge stated in 
the warrant of arrest. 

On July 15, 1951 respondent married a United States 
citizen. On September 15,1952 a United States citizen child 
was born to this marriage. It is a bona fide marriage and 
deportation of respondent would result in serious economic 
detriment to his citizen wife and child. He has applied for 
suspension of deportation on that ground and on the ground 
also that he has been in the United States for a period in ex¬ 
cess of seven years and was residing in the United States on 
July 1, 1948. 

The Hearing Officer found, and the record sustains the 
finding, that respondent is a person of good moral character. 

The Hearing Officer found, and the record sustains the 
finding, that the respondent is not eligible for any form of 
discretionary relief other than voluntary departure, be¬ 
cause at a time when he was clearly liable for military serv¬ 
ice in the Armed Forces of the United States he executed 
and filed D.S.S. Form 301 (Application by Alien For Relief 
from Military Service). At the time he filed this form re¬ 
spondent was an officer in the Turkish Army and had com¬ 
pleted the period of military service in the Armed Forces of 
that country before he came to the United States. 

Section 3(a) of the Selective Training and Service Act of 
1940, as amended, 50 USCA Appx. provides, in part, as 
follows: 

Except as otherwise provided in this Act, every male 
citizen of the United States, and every other male per¬ 
son residing in the United States . . . shall be liable for 
training and service in the land or naval forces of the 
United States: Provided, That any citizen or subject 
of a neutral country shall be relieved from liability for 
training and service under this Act if, prior to his in¬ 
duction into the land or naval forces, he has made appli¬ 
cation to be relieved from such liability in the manner 
prescribed by and in accordance with rules and regula¬ 
tions prescribed by the President, but any person who 
makes such application shall thereafter be debarred 
from becoming a citizen of the United States . . . 
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The question of who was a male alien “residing” in the 
United States was covered by regulations, Exec. Order 
8545, 1 CFR Cum. Supp. 719, 722, amendments, eff. Febru¬ 
ary 7, 1942, 7 Fed. Reg. 855, the pertinent portion of which 
is as follows: 

611.13(b) When a male alien who has not declared 
his intention to become a citizen of the United States 
has entered or hereafter enters the United States in a 
manner prescribed by its laws and remains in the United 
States after May 16, 1942, or for more than three 
months following the date of his entry, whichever is the 
later, he is “a male person residing in the United 
States” within the meaning of Section 2 and Section 3 
of the Selective Training and Service Act of 1940, as 
amended, unless . . . (exceptions not pertinent here) 

Under this statute and the regulations we must conclude 
that respondent was a resident under the Act at the time of 
his application for relief from military service. He entered 
the United States on April 4, 1940, and he subscribed and 
swore to his DSS Form 301 on June 3, 1942, at which time 
he was subject to military service under the law. 

Counsel requests us to consider McGrath v. Kristensen, 
340 U.S. 173, 95 L. ed. 173 (1950) and Moser v. United 
States, 341 U.S. 41, 95 L. ed. 729 (1951). We find it impos¬ 
sible to bring respondent within the rules of those cases. 
In the Kristensen case the alien filed his DSS Form 301 on 
March 30, 1942, when he was not yet a resident neutral 
alien under the Act. The Supreme Court declared: “Until 
that date (May 16, 1942) he (Kristensen) was in the same 
category as the newly arrived nondeclarant alien who, un¬ 
der the regulations and the Act, did not become a resident 
for three months.” 

In the Moser case the decision went off on the fact that 
the treaty of 1950 with Switzerland provided special status 
for Swiss citizens in the United States and vice versa and 
the fact that the alien in that case had filed a “Form 301, 
Revised ,” a special form devised by the military services 
not inconsistent with the treaty rights of Swiss citizens. 
This form contained no waiver of the right to apply for 
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American citizenship papers, as did Form 301. These two 
cases have been followed by many lower federal courts and 
by this Board and the distinctions set forth therein have 
been carefully applied. Navarro v. London, 108 F. Supp. 
922 (S. D. Cal., 1952); Machado v. McGrath, 193 F. 2d 706 
(C.A., D.C., 1951); Mannerfried v. U.S., 200 F. 2d 730 
(C.A. 2, 1952) 

Respondent’s attempt to join the United States Army in 
1950 does not relieve him from the consequences of his 
earlier action. Attempted withdrawal or revocation of a 
DSS Form 301 is unavailing, and it has been so held in a 
number of cases by the courts and by the Attorney General. 
In re Martinez, 73 F. Supp. 101 (W. D. Penn., 1947); Mat¬ 
ter of J ., 2 I&X. Adm. Dec. 545 (A. G., 1947); Matter of W., 
2 I&X 899 (B. I. A., 1947); Matter of G., 5504515 (B. I. A., 
1952). These decisions are binding on this Board. 

Section 19(c) of the Immigration Act of 1917 provides 
as follows: 

(c) In the case of an alien (other than one to whom 
subsection (d) is applicable) who is deportable under 
any law of the United States and who has proved good 
moral character for the preceding five years, the At¬ 
torney General may (1) permit such alien to depart the 
United States to any country of his choice at his own 
expense, in lieu of deportation; or (2) suspend deporta¬ 
tion of such alien if he is not ineligible for naturaliza¬ 
tion or if ineligible, such ineligibility is solely by rea¬ 
son of his race, if he finds (a) that such deportation 
would result in serious economic detriment to a citizen 
or legally resident alien who is the spouse, parent, or 
minor child of such deportable alien; or (b) that such 
alien has resided continuously in the United States for 
seven years or more and is residing in the United States 
upon the effective date of this Act. (emphasis supplied). 

Suspension of deportation is not available to respondent, 
because he is an alien ineligible to citizenship. We have no 
authority under the law to grant him any relief except the 
voluntary departure already allowed him. Undoubtedly, 



36 


this is a hardship case, and respondent ’s only hope is in spe¬ 
cial legislation. The appeal must be dismissed. 

Order: It is hereby ordered that the appeal be dismissed. 

(Sgd.) Thoms. S. Finucane, 

Chairman. 


Exhibit X, Appellant’s Immigration File 

Remzi Gurcay, 

134 S. Frazier Street, 
State College, Pa. 

Local Board Xo. 1, 

State College, Pa. 


Dear Sir: 


In order to avoid any misunderstanding about my state¬ 
ment for refusal to serve in the land or naval forces of the 
United States of America, I will endeavor to explain my 
case. 

I came to this country as a student, with the understand¬ 
ing that I would return to Turkey after I had completed my 
education. I have already served in the Turkish Army in 
the capacity of a Second Lieutenant and I now remain in the 
status of reserve officer of my country. 

According to the rules of the Turkish Constitution, as an 
officer of the Turkish Armv, I have sworn allegiance to mv 
country to serve it and it alone in case of its encounter into 
warfare. For this reason it is impossible for me to serve 
in any other army without the permission of my government 
in Turkey. 

If such permission should be granted, I will willingly 
serve in the land or the naval forces of the United States of 
America. 


Yours truly, 


Remzi Gurcay. 


i 
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QUESTIONS PRESENTED 

Appellant, a citizen of Turkey, at the age of twenty-three 
was admitted to the United States in April, 1940, under a 
student visa issued pursuant to Section 4(e) of the Immi¬ 
gration Act of 1924. He previously had served and com¬ 
pleted a period of military service in the Turkish Army and 
retained a reserve officer status. In 1942, he registered 
under the Selective Service and Training Act of 1940, as 
amended, and as an alien from a neutral country, in accord¬ 
ance with the provisions of Section 3(a) of the Act, applied 
for and was relieved from serving in our military forces. 
In 1950, after deportation proceedings were instituted 
against him, and following his hospitalization for a duo¬ 
denal ulcer, he sought to enter our armed forces, but was 
rejected for medical reasons. In the opinion of the appellee, 
the following questions are presented: 

1. Whether appellant is permanently barred from 
American citizenship and thus ineligible for suspension of 
deportation by reason of his claim for draft exemption? 

2. Whether appellant knowingly and intelligently waived 
his rights*to citizenship? 

3. Whether his subsequent efforts to enter the armed 
forces of the United States, particularly under the circum¬ 
stances described, removed the citizenship bar? 
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No. 12,873 

Remzi Gurcay, appellant 

V. 

Herbert Brownell, Jr., Attorney General of the United 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of summary judgment 
entered by the District Court in appellee’s favor in an 
action 1 filed by appellant for a declaration that he is ad¬ 
missible to the United States for permanent residence and 
citizenship, and is eligible for suspension of deportation 2 
(J. A. 25, 30, 31). 

Appellant, a Turk by lineage, was born in Greece on July 
18, 1916. In 1923, there was a general exchange of Turks 
and Greeks whereby many thousands of Turks left Greece 
and went to Turkey, and a similar number of Greeks left 
Turkey and went to Greece. Appellant was among those 

1 Civil Action No. 3620-54. 

2 Declaratory Judgment Act (28 U.S.C. 2201); Administrative 
Procedure Act (5 U.S.C. 1001, et seq.). 

(1) 
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who migrated to Turkey, where, under the terms of the 
exchange, he automatically became a citizen of Turkey 
(Immig. R. Minutes 3). 

Sometime prior to March 1940, appellant served as a 
Second Lieutenant in the Turkish Army. Upon completion 
of this military service, he retained the status of a reserve 
officer (J. A. 36). Subsequently, he received permission 
to come to the United States as a student, and was issued 
a visa under Section 4(e) of the Immigration Act of 1924 
(Immig. R. Minutes 4). He entered the United States in 
April 1940, as a non-immigrant student and in the fall of 
the same year, enrolled at Pennsylvania State College 
(Immig. R. Minutes 4). 

In 1942, appellant registered in accordance wdth the pro¬ 
visions of the Selective Training and Service Act of 1940, 
as amended, with his local draft board in Centre County, 
Pennsylvania (Immig. R. Minutes 13). That statute, as 
originally enacted in September 1940, made “every male 
alien residing in the United States subject to registration 
and it made every male alien residing in the United States 
who had declared his intention to become a citizen of the 
United States liable to training and service.” On Decem¬ 
ber 20, 1941, shortly after war was declared, Congress 
amended the statute to make every male person residing 
in the United States liable for military service. It provided, 
however, that any citizen of a neutral nation could be re¬ 
lieved of such liability by making proper application in 
accordance with regulations prescribed by the President, 
but that any person making such application should there¬ 
after be barred from becoming a citizen. Turkey, at that 
time, was considered a neutral nation, and, as such, Turkish 
citizens in the United States, upon filing the proper applica¬ 
tion in accordance wdth the terms of the newly enacted 
statute, would not be subjected to military service. On 
June 3, 1942, appellant asked that he be relieved from mili¬ 
tary service by filing Form DSS-301, “Application by Alien 
for Relief from Military Service.” As a result of this ap¬ 
plication, he was classified 4-C and exempted from military 
service (Immig. R. Minutes 14, 15). The form that he 
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signed contained the statement: “I do hereby make appli¬ 
cation to be relieved from liability for training and service 
in the land or naval forces of the United States, under the 
Selective Training and Service Act of 1940, as amended, 
in accordance with the Act of Congress, approved December 
20, 1941. I understand that the making of this application 
to be relieved from such liability will debar me from becom¬ 
ing a citizen of the United States. I have not filed a declara¬ 
tion of intention to become a citizen of the United States” 
(Immig. R., Exhibit 6). 

Although Turkey, the country of appellant’s citizenship, 
became a co-belligerent on February 23, 1945, appellant 
never served in the military forces of the United States 
(J. A. 26-27). 

Following the completion of his studies, in 1949, he ob¬ 
tained a change of status from student to visitor and as 
such remained in the lawful status until January 1950 
(J. A. 32). When his visitor’s visa expired, appellant did 
not ask for any extension but instead submitted an applica¬ 
tion for suspension of deportation based on his residence 
in this country for more than seven years (J. A. 32-33) 
(Immig. R. Minutes 7). In August 1950, after deportation 
proceedings had been instituted and following a period of 
hospitalization, appellant sought to enter our armed 
forces, but was rejected for medical reasons (J. A. 26) 
(Immig. R. Exhibit 0). Appellant was married in June 
1951 to an American citizen. One child has been born of 
this marriage (J. A. 33). 

The Acting Assistant Commissioner of the Immigration 
and Naturalization Service, after a hearing, determined on 
June 11, 1952, that appellant should be excluded from ad¬ 
mission to the United States, but permitted him to depart 
voluntarily (J.A. 32). Appellant filed an appeal. The 
Board of Immigration Appeals in entering its decision held 
that appellant was statutorily ineligible for citizenship and 
thus, ineligible for suspension of deportation because of the 
application for military relief filed in 1942 (J. A. 32-36). 

Appellant then filed his action for declaratory relief in 
the District Court. On July 14, 1955, the District Court 
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entered an order of summary judgment in favor of appel¬ 
lee. This appeal followed (J. A. 2S-31). 3 

STATUTES AND REGULATIONS INVOLVED 

Section 3a of the Selective Training and Service Act of 
1940, as amended, 50 U.S.C. App. 303(a)(1946) provides: 

“(a) Except as otherwise provided in this Act, 
every male citizen of the United States, and every 
other male person residing in the United States, w T ho is 
between the ages of twenty and forty-five, at the 
time fixed for his registration, or who attains 
the age of twenty after having been required to 
register pursuant to section 2 of this Act, shall be 
liable for training and service in the land or naval 
forces of the United States; Provided, That any citizen 
or subject of a neutral country shall be relieved from 
liability for training and service under this Act if, 
prior to his induction into the land or naval forces, he 
has made application to be relieved from such liability 
in the manner prescribed by and in accordance with 
rules and regulations prescribed by the President, but 
any person w T ho makes such application shall there¬ 
after be debarred from becoming a citizen of the United 
States. ... 54 Stat. 885 (1940); 55 Stat. 845 (1941).” 

Title 32 Code of Federal Regulations, Section 611.12 pro¬ 
vides: 


“When a nondeclarant alien is residing in the United 
States. 

“Every male alien w T ho is now in or hereafter enters 
the United States •who has not declared his intention 
to become a citizen of the United States, unless lie is 
in one of the categories specifically excepted by the 


3 On November 15, 1955, this Court, sua sponte, consolidated this 
case and the case of Mehmet Sabahittin Giz v. Herbert Brownell 
(No. 12839) for the purpose of oral argument. 
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provisions of 611.13 is a ‘male person residing in the 
United States’ within the meaning of section 2 and 
section 3 of the Selective Training and Service Act of 
1940, as amended.” (Effective February 7,1942, 7 Fed. 
Reg. 855) 

Title 32 Code of Federal Regulations, Section 611.13 pro¬ 
vides : 

“When a nondeclarent alien is not residing in the 
United States. 

“ (a) A male alien who is now in or hereafter enters 
the United States who has not declared his intention to 
become a citizen of the United States is not ‘a male 
person residing in the United States’ within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended: 


• • • • • 

“ (6) If he has entered or hereafter enters the United 
States in a manner prescribed by its laws and does not 
remain in the United States after May 16, 1942, or for 
more than 3 months following the date of his entry, 
whichever is the later. 

“(b) When a male alien who has not declared his 
intention to become a citizen of the United States has 
entered or hereafter enters the United States in a 
manner prescribed by its laws and remains in the 
United States after May 16, 1942, or for more than 
3 months following the date of his entry, whichever is 
the later, he is a ‘male person residing in the United 
States’ within the meaning of section 2 and section 3 
of the Selective Training and Service Act of 1940, as 
amended, unless he has filed an Alien’s Application 
for Determination of Residence (Form 302) in the 
manner provided in 611.21 and such application is 
either (1) pending or (2) has resulted in a determina¬ 
tion that he is not ‘a male person residing in the United 
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States’ within the meaning of section 2 or section 3 
of the Selective Training and Service Act of 1940, as 
amended, in either of which events he shall not be con¬ 
sidered as a ‘male person residing in the United 
States’ within the meaning of section 2 or section 3 
of the Selective Training and Service Act of 1940, as 
amended, during the period when such application is 
pending or during the period covered by the Alien’s 
Certificate of Nonresidence (Form 303) issued to him 
as a result of the determination that he is not ‘a male 
person residing in the United States’ within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended. (54 Stat. 855; 
50 U.S.C. Supp. 301-318, inclusive; E. O. No. 8545, 5 
F.R. 3779).” (Effective February 7, 1942, 7 Fed. 
Reg. 855) 

Title 32 Code of Federal Regulations, Section 611.21 pro¬ 
vides : 

“ What aliens may apply for a determination, (a) 
Within the time specified in paragraph (b) of this sec¬ 
tion, a nondeclarant alien who has entered or hereafter 
enters the United States in a manner prescribed by 
its laws may file with his local board (if he is regis¬ 
tered) or with the local board where he is at the time 
located (if he is not registered) an Alien’s Application 
for Determination of Residence (Form 302), request¬ 
ing that the local board determine whether he is ‘a 
male person residing in the United States’ within the 
meaning of section 2 and section 3 of the Selective 
Training and Service Act of 1940, as amended. An 
Alien’s Personal History and Statement (Form 304) 
must be filed with such application. 

‘‘(b) An Alien’s Application for Determination of 
Residence (Form 302) must be filed within the follow¬ 
ing time: 

‘ (1) If a nondeclarant alien has entered the United 
States prior to February 16, 1942, in a manner pre- 
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scribed by the laws of the United States and desires 
to have a determination made under the provisions 
of paragraph (a) of this section, he must file such 
application on or before May 16, 1942; or 

‘(2) If a nondeclarant alien enters the United 
States on or after February 16, 1942, in a manner 
prescribed by the laws of the United States and 
desires to have a determination made under the pro¬ 
visions of paragraph (2) of this section, he must file 
such application within 3 months after the date of 
his entrance into the United States.’ ” (Effective 
March 16, 1942) 

SUMMARY OF ARGUMENT 

Section 3(a) of the Selective Training and Service Act 
of 1940, as amended, subjected to military service not only 
all male citizens, but every “male person residing in the 
United States.” It also provided for exemption from 
military service of resident neutral aliens, but further pro¬ 
vided that any such resident who applied for exemption, 
should thereafter be debarred from citizenship. Although 
there was no definition of the word “residing” in the 
statute, the Director of Selective Service, pursuant to 
authority delegated to him by the President, promulgated 
regulations which would in effect confess an alien’s status 
as a resident, if he did not file an application to have his 
“residence” determined. The record shows that appellant 
did not seek to have his residence determined, but that after 
the regulations became effective, he filed for, and w*as 
granted an exemption from military service on the ground 
that he was a subject of a neutral country. McGrath v. 
Krisfensev* 340 U. S. 162 (1950), is not controlling here 
because Kristensen applied for exemption before the above 
regulations became effective, and he was not at that time 
voluntarily remaining in the United States. 

The crucial fact here is that appellant did make an 
application to be relieved from the military service, in 
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accordance with the provisions of Section 3(a) of the Act, 
and in doing so, he knew he would be disbarred from be¬ 
coming a citizen of the United States. The record con¬ 
clusively shows that, prior to having signed and being 
sworn to the application for exemption, he had read the 
application and understood its contents. The record further 
shows that appellant had not applied for permission from 
the Turkish Government to serve in the United States, 
nor had he even contacted the Turkish authorities in any 
way whatsoever in connection with his application for re¬ 
lief. Consequently, Moser v. United States, 341 U.S. 41 
(1951), is not applicable because, as the Supreme Court 
pointed out, Moser, under the total setting of the case, had 
understandably been lulled into a misconception of the 
legal consequences of applying for the exemption and had 
he known of these consequences, he would have chosen to 
serve in the United States forces. 

Nor is there any basis in fact or law for appellant’s con¬ 
tention that because of his subsequent efforts to join the 
United States forces during the Korean conflict, the bar 
incurred under Section 3(a) should be declared a nullity. 
Congress clearly intended the bar to be permanent. This 
intention is shown bv the historv of the Selective Training 
and Service Act of 1940, and the legislative act upon which it 
was modeled; and, is supported by this Court’s decision in 
Machado v. McGrath, 90 U.S. App. D. C. 70, 193 F. 2d 706 
(1951), cert, denied, 342 U. S. 948 (1952). 

ARGUMENT 

I 

Appellant Is A Member Of A Class Which Congress Has Deter¬ 
mined Should Not Be Admitted To Citizenship 

A. Sec. 3(a) of the Selective Training and Service Act of 
1910, as amended. 

The statute and regulations involved in the instant ap¬ 
peal are not foreign to this Court. Their interpretation 
and application have previously been considered directly 
in Kristensen v. McGrath, 86 U.S. App. D.C. 48, 179 F. 2d 
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796 (1949), and in Machado v. McGrath, 90 U.S. App. D.C. 
70, 193 F. 2d 706 (1951), cert, denied, 342 U.S. 948 (1952). 4 
* In Kristensen v. McGrath, supra, this Court noted that 

the Selective Training and Service Act of 1940, as orig¬ 
inally enacted, made all male aliens residing in the United 
States subject to registration, 5 but only those aliens who 
had declared their intention of becoming citizens, liable to 
actual training and service in our military forces. 6 After 
the United States declared war in the second w T orld conflict, 
Congress, pursuant to its powers under the Constitution, 7 
on December 20, 1941, amended the statute. This Court 
has ruled that the language of Section 3(a) of the Act as 
amended, clearly imposed liability for military training 
and service on every male person residing in the United 
States. 8 Machado v. McGrath, supra. 

Although citizens or subjects of neutral countries were 
liable for service, Congress in deference to their national 
loyalties, also provided in Section 3(a) that they could be 
relieved from the obligations of training and service upon 
filing a proper application for exemption; but that a per¬ 
son who asked for this relief was to be thereafter debarred 
from becoming a citizen of the United States. In other 
words, no neutral alien was forced to serve in our military 


4 See also, United States v. Bazan, — U.S. App. D.C. —, 228 
F. 2d 455 (1955); Brownell v. Rasmussen, — U.S. App. D.C. — 
(No. 1192S, undecided at this time). 

5 Section 2 of the Act, 50 U.S.C. App. 302. 

6 Section 3(a) of the Act, 50 U.S.C. App. 303(a). 

7 Art. 1, Section 8: “Congress shall have power 

To raise and support armies . . . 

To provide and maintain a Navy . . . 

To provide for calling forth the Militia to execute the Law of 
the Union, suppress insurrections and repel invasions . . . 

See also, Preamble to Constitution—primary function of the Gov¬ 
ernment is to “provide for the common defense.” In re Martinez, 
73 F. Supp. 101 (W.D. Pa. 1947). 

8 Certain exceptions were specified in the Act and under Section 
5(a) the President was permitted to designate other categories of 
aliens who would be exempt. 


i 
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forces, but if a person claimed relief from serving: because 
be was a neutral alien, Congress determined that such a 
person was not to become a citizen of the United States in 
the future. 9 

Admission of aliens into the United States has long been 
recognized to be a matter of governmental privilege and 
tolerance based on the sovereign’s consent and upon con¬ 
ditions which it cares to impose. The power of the United 
States to exclude aliens, to regulate their admission, to pre¬ 
scribe the terms and conditions on which they may remain 
and under what circumstances they may be asked to serve in 
our armed forces, and to provide for their naturalization 
or deportation are plenary powers inherent in the sover¬ 
eignty and essential to the self-preservation of the United 
States as an independent nation. 10 

This power and authority of the United States as an at¬ 
tribute of its sovereignty to control the presence and status 
of aliens in the United States has been vested in the polit¬ 
ical departments of our Government, to be exercised by 
congressional legislation and carried into effect by the 
executive branch. 11 

Prior to the amendment of the Selective Training and 
Service Act on December 1941, the United States as a mat¬ 
ter of political policy had always followed a rule of con¬ 
duct between nations that aliens should not be drafted. 
This enactment marked the first time the United States had 
subjected aliens residing here to induction into fighting 
forces. But the power of Congress to do so seems clear 
beyond question. United States v. Lamothe, 152 F. 2d 
340 (2d Cir. 1945). 


9 Moser v. United States, 341 U.S. 41 (1951); Benzian v. Godwin, 
168 F. 2d 952 (2d Cir. 1948), cert, denied, 335 U.S. 886 (1948). 

10 Nishimura Ekiu v. United States, 142 U.S. 651 (1892); Fong 
Yue Ting v. United States, 149 U.S. 698 (1893); United States v. 
Macintosh, 283 U.S. 605, 615 (1931); Harisiades v. United States, 
342 U.S. 580 (1952); United States v. Lamothe, 152 F. 2d 340 (2d 
Cir. 1945). 

11 United States Constitution, Art. I, Sec. 8, Cl. 4, “To establish 

a uniform Rule of Naturalization . . .” 
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When the Supreme Court was called upon to review the 
Kristensen 12 case it observed “that §3(a) was obviously 
intended to require military service from all who sought 
the advantages of our life and the protection of our flag. 13 

While it is true that certain rights possessed by citizens 
are withheld from aliens, such as the right to be elected 
to membership in Congress, 14 or in some cases the right to 
vote, an alien, assimilated in our society, stands in many 
respects on an equal footing with citizens of the United 
States insofar as their property and liberty are concerned. 1 ' 

The Supreme Court has ruled that the Constitution as¬ 
sures an alien residing in the United States of a large 
measure of economic opportunity, Yick Wo v. Hopkins, 118 
U.S. 356 (1886); Truax v. Raich, 239 U.S. 33 (1915); Taka- 
hashi v. Fish and Game Commissioner, 334 U.S. 410 (1948); 
that a writ of habeas corpus may be invoked to protect his 
personal liberty, Nishimura Ekiu v. United States . 142 
U.S. 651 (1892); that in criminal proceedings the protection 
of the Fifth and Six Amendments must be accorded him, 
Wong Wing v. United States, 163 U.S. 228 (1896); and 
that his property cannot be taken (provided he is not an 
enemy alien) without just compensation, Russian Volunteer 
Fleet v. United States, 282 U.S. 481 (1931). This Court 
too, has declared that “an alien resident owes a temporary 
allegiance to the Government of the United States” and 
that once he lawfully enters and resides in this country he 
becomes invested with rights and assumes duties and ob¬ 
ligations which do not differ materially from those of citi¬ 
zens. Eisler v. United States, 83 U.S. App. D.C. 315, 321, 
170 F. 2d 273 (194S). 

Consequently, ample support for the decision of Con¬ 
gress to call aliens into our militarv services is found in 
the protections accorded the alien while he is under the 
banner of our colors Leonhard v. Eley, 151 F. 2d 409 (10th 

12 McGrath v. Kristensen, 340 U.S. 162 (1950). 

13 340 U.S. at 175-76. 

14 United States Constitution, Art. I, Sec. 2, Cl. 2 and Sec. 3, Cl. 3. 

13 Harisiades v. United States, 342 U.S. 580 (1952); Zacharias 

v. McGrath, 105 F. Supp. 421 (D.C.D.C. 1952). 
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Cir. 1945). The fact that Congress had not fully exercised 
its powers in this regard prior to the 1941 enactment does 
not alter the fact that the United States is supreme within 
its boundaries in respect to the composition of its military 
services. United States v. Lamothe, supra. 

B. Appellant teas “residing in the United States” when he 
claimed exemption from military service. 

There is no dispute that appellant applied as a neutral 
alien and was accordingly relieved from military service 
on the ground of such alienage. But appellant contends 
that he is not barred from citizenship because at the 
time he applied for exemption from service, he was not 
‘‘residing” in the United States. He says that on June 3, 
1942, he was in a lawful temporary status as a student; 10 


10 Ex parte Ghosh, 58 F. Supp. 851 (S.D. Cal. 1944) upon which 
appellant relies to support his theory that an alien admitted to 
the United States as a student was not “residing” here is not in 
point. Ghosh was born in India. He was a Hindu, and hence, by 
virtue of his race, ineligible to become a citizen of the United 
States. United States v. Bhagat Singh Thind, 261 U.S. 204 (1923). 
He came to the United States as a nonquota immigrant with a stu¬ 
dent status in January, 1940, and in October registered with his 
local draft board. Later, he was classified 4-C as a citizen of a 
neutral country. Thereafter, India became a co-belligerent. 

On May 4, 1942, he filed an application for a determination as 
to whether he was “residing in the United States” within the mean¬ 
ing of the Selective Service Law. In February, 1943, the local 
board determined he was not “residing in the United States” and 
issued to him an alien’s certificate of non-residence. Subsequently, 
he sought and received two extensions of this certificate. 

However, as a result of action by the State Director of Selective 
Service, he was later notified that he was “residing in the United 
States,” and thereafter, he was inducted into the United States 
Army. 

He then sought a writ of habeas corpus in the District Court 
to obtain his release. 

The Court ruled that he had been denied due process by the 
arbitrary and capricious action of the local board when it re¬ 
versed its three previous determinations that he was not a resident 
of the United States without any evidence to support the reversal. 
The Court pointed out that under the Immigration and Naturaliza- 
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that since the Act applied only to residents, regulations 
could not bring non-residents within its purview; nor could 
the regulations create a conclusive presumption of resi¬ 
dence; and that “neither the Selective Service Svstem nor 
its regulations provided any standard for determining res¬ 
idence.” All of which seems to say merely that appellant 
disagrees with the Act and its consequence. 

Although the Act specifically directed that “every male 
person residing in the United States” was obligated for 
military service, unless he came within certain exempted 
categories 17 it did not define the above-quoted phrase or 
the term “resident” but left the matter for administrative 
regulation. Pursuant to the authority delegated to him 
by the President, 18 the Director of Selective Service issued 
the challenged regulations on February 7,1942. 

Under these regulations it was provided that every male 
alien then in the country or entering it thereafter should be 
deemed to be “residing” here, if before May 16, 1942, or 
within three months after his entry, whichever were later, 
he did not file an application to have his “residence” 
determined. 19 

Since appellant was a male person physically within the 

tion Laws, Ghosh was not entitled to be either a citizen or a 
permanent resident and thus, he would be in the United States un¬ 
lawfully unless he was here only temporarily as a visitor. Pg. 854 
(Emphasis supplied). 

The Court noted that the Bureau of Immigration had held Ghosh 
was here temporarily as a visitor-student. 

Consequently, the Court observed, although that determination 
may not be controlling on the Director of Selective Service, 
the local board had not made any inquiry in that respect when it 
reversed itself and thus in the interest of justice we should not 
impress him into service after we have invited him here to pur¬ 
sue his studies. 

Cf: Petition of Kutay, 121 F. 2d 537 (S.D. Cal. 1954). 

17 See footnote 5, supra. 

18 50 U.S.C. 310(b). See Billings v. Truesdell, 321 U.S. 542, 
552-53 (1944). 

19 See Mannerfrid v. United States, 200 F. 2d 730, 731 (2d Cir. 
1952), cert, denied 345 U.S. 918 (1953); Benzian v. Godwin, 168 
F. 2d 952 (2d Cir. 1948), cert, denied, 335 U.S. 886 (1948). 
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United States he not only was required to register as he 
did in accordance with the Act, but vras also required to file 
an application for determination of residence in accordance 
with the regulations, if he desired to be considered an alien 
not residing in the United States within the meaning of the 
statute. This appellant did not do, within the required 
period, and from all that appears he never filed such an 
application. 20 

Under these circumstances, appellant’s reliance on 31c- 
Grathv. Kristensen, 340 U. S. 162 (1950), is not well-founded 
and in fact supports appellee’s position. A clear factual 
distinction exists between the Kristensen case, supra, and 
the instant case. In Kristensen the Supreme Court recog¬ 
nized the existence of the aforesaid regulations and their 
validity to determine residence after May 16, 1942. 21 But 
the Court held there, that the regulations were not ap¬ 
plicable because Kristensen executed his claim for exemp¬ 
tion on March 30, 1942, more than a month prior to the cut¬ 
off date of May 16, 1942. The Court ruled that during this 
three-month period the regulations were “non-determina¬ 
tive of status” of residence. Consequently, the Court deter¬ 
mined for itself that because of the peculiar facts, Kristen¬ 
sen was not “residing in the United States” and as such 
was not liable for training and service in our military forces 
within the meaning of Section 3(a) of the Act. As such, 
Kristensen’s application for exemption was declared a nul¬ 
lity. Here, however, since the application for determina¬ 
tion of residence was never filed, appellant became a resi¬ 
dent of the United States within the meaning of the Selec¬ 
tive Training and Service Act of 1940 on May 16, 1942. His 
claim for exemption submitted on June 3, 1942, was there¬ 
fore effective. It provided him with exemption from mili¬ 
tary service, and it likewise barred him from citizenship. 

Appellant’s status in this regard is not only governed by 

20 At the oral argument on the motion for summary judgment 
counsel for appellant advised the court that appellant had not filed 
such an application. 

21 See 340 U.S. at 175, fn. 20. Sec also, Navarro v. Landon , 10$ 
F. Supp. 922 (S.D.Cal. 1952). 
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the regulations in force at the time he claimed his exemption, 
but it is also controlled by this Court’s decision in Machado 
v. McGrath, supra . There, as in the present case, the regu¬ 
lations made Machado a “male person residing in the 
United States,” within the meaning of the Act because he 
had not filed an “Application for Determination of Status” 
within the prescribed time; the Court holding that his status 
as a resident was in effect taken as confessed." 

The assertion here, that reliance upon the regulations as 
a confession of residence results in their invalidity, appears 
to have been also determined by this Court in Machado 
adversely to appellant. There in answer to a contention of 
similar content this Court stated: 

“The regulations do not arbitrarily state that any¬ 
one who remains here longer than three months shall 
be deemed a resident regardless of the purpose, dura¬ 
tion or circumstances of his presence. They merely 
require that one w T ho comes to this country in time of 
war must act within three months to have his status as 
a resident determined. If the required application is 
filed, the alien will have his case judged by the ap¬ 
plicable administrative and judicial standards. See 
Kristensen v. McGrath, 1949, 86 U. S. App. D. C. 48, 53- 
56, ... But if it is not filed then his status as a resident 
is in effect taken as confessed. We think it clear that the 
President in the interest of sound administration of 
selective service, has the power to set some time limit 
within which claims of non-residence must be made. 
Such a procedure is not unusual. And a period of three 
months is not unreasonable in a context such as this.” 
90 U. S. App. D. C. at 72-73. 

Moreover, in Mannerfrid v. United States, 200 F. 2d 730 
(2d Cir. 1952), cert, denied, 345 U. S. 918 (1952), the Second 
Circuit Court of Appeals in upholding the validity of these 
regulations on the same basis as this Court in Machado, 
pointed out that once an alien registers with his draft board 


22 90 U.S. App. D.C. at 72-73, and 72 fn. 6. 
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it is incumbent upon him to keep informed of any conditions 
attached to any claim for exemption before he undertakes 
to press one. The Court thus reasoned that this duty 1 
satisfies any possible objection to the regulations (based on 
“notice”) that failure to apply for the certificate of non¬ 
residence results in confession of the alien’s status as a 
resident. For an earlier discussion of this question by the 
Second Circuit see Benzian v. Godwin, 168 F. 2d 952 (2d •« 

Cir. 1948), cert, denied, 335 U.S. 886 (1948). Thus for the i 

purposes of this Act, it is therefore clear that appellant was 
a “person residing in the United States.” 

In this same connection it seems important to note here 
that when appellant applied for suspension of deportation ^ 
in 1950 he did so on the basis that he had resided in the < 

United States for more than seven years and was so residing 
on July 1, 1948. Apparently at that time, as in 1942 when 
he registered, appellant by his own standards considered 
that while he remained in the United States he was residing 
here. ^ 

II 

Appellant Voluntarily And Intelligently Waived His Right To 

United States Citizenship 

In an obvious attempt to bring his case wuthin the rule of 
Moser v. United States, 341 U.S. 41 (1951), appellant alleges 
that he did not make a free choice filing his claim for exemp- ' 
tion. He asserts that as an officer in the Turkish Army, he 
could not serve in our armed forces in 1942 without risking 
expatriation and statelessness. He cites as controlling, a 
letter he wrote at the time he made his claim, and Petition 
of Kutay, 121 F. Supp. 537 (S. D. Cal. 1954) to show that >- 

upon the advice and domination of the Turkish government j 

he vras forced to ask for an exemption. 23 But the record 

~ :i The evidence with respect to this advice and relating to this 
supposed claim is contained in the record of the hearing in the 
administrative deportation proceedings which were accorded to 
the appellant in January 1952. The evidence in particular may 
be found in the testimony as set forth on pages 14 and 15 of the 
administrative record of that hearing and Exhibit “N” of that 
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clearly refutes this suggestion as to the advice he was given, 
and is totally silent as to any control whatsoever being exer¬ 
cised over appellant such as described in Kutay, supra. 

The record does show that appellant came to the United 
States after he had completed a period of military service 
and that he retained connection with the Turkish Army 
merely in the status of a reserve officer. Appellant had been 
in the United States more than two years before he re¬ 
quested relief from service and apparently had a fair com¬ 
mand of our language, due no doubt to the fact that he was 
an above-average student. 

The record also shows that appellant’s letter accompany¬ 
ing his claim for exemption was composed without any as¬ 
sistance from the Turkish consul or the Turkish govern¬ 
ment, whatsoever. At the initial hearing of this matter 
appellant testified that he had filed and had been granted 
an exemption from military service during World War II, 
at a time when Turkey was considered to be a neutral coun¬ 
try. He stated that he had not sought permission from the 
Turkish government to serve in our armed forces and that 
prior to the filing of his claim he had not contacted the 
Turkish authorities whatsoever in connection with his ap¬ 
plication. His answers to the examiner’s questions clearly 
reflect that prior to his signing and being sworn to the claim 
for exemption, he had read the form; the exemption had 
been explained to him; and he understood its contents; that 
he was fully conscious that in making such an application 
he would be debarred from becoming a citizen of the United 
States; and that notwithstanding, he willingly and volun¬ 
tarily sought the exemption. 24 

record. It will be noted from Exhibit “N” that appellant therein 
contends that because of his allegiance and obligations to Turkey, 
he could not serve in the Armed Forces of the United States, and it 
will be further noted from appellant’s testimony as appears on 
pages 14 and 15 of the hearing record that appellant admits 
he voluntarily and willingly signed the application with full 
knowledge that he would be debarred from becoming a citizen of 
the United States. 

24 Cf: Petition of Bartenbach, S2 F. Supp. 649 (W.D.Pa. 1949). 
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In Moser v. United States, supra, the Supreme Court ruled 
that an alien who is justifiably lulled into a misconception 
of the legal consequences of applying for an exemption but 
who would otherwise not have made the claim, could not be 
held to have had an opportunity to make an intelligent elec¬ 
tion between being subject to the draft and forfeiting an 
opportunity to become a citizen. 

Appellant was not deceived as to the effect of his claim. 
He knew that it would forfeit his right to be naturalized. 
What appellant did not understand supposedly, was that 
his obligation or allegiance to the Turkish government 
might not have required him to complete the claim for 
exemption. Perhaps had he been so informed, he would 
not have claimed the exemption. However, that is not such 
a “mistake” as will relieve him from the difficulty which 
attaches to the filing of his application. The “mistake”, if 
any, which appellant committed here, is precisely the same 
type of mistake discussed in Mannerfrid v. United States, 
supra. There the Court of Appeals for the Second Circuit, 
in distinguishing that case from Moser v. United States, 
supra, held that the mistake winch Mannerfrid made was 
not one, which would relieve him from the circumstances 
which followed and flowed from his executing the form for 
exemption. Similiarly here, it must be held that the mis¬ 
take of appellant in completing the claim for exemption 
without all of the information which he possibly could have 
or should have had, nevertheless is not an act which may 
excuse him from the liabilities winch flowed from his act. 
Such an act must be considered in hrw to be wilful and 
voluntary. 

The theory that appellant was under the domination of 
the Turkish government to the extent that he was prohibited 
from openly expressing himself seems to have been adopted 
from the Kutay case because the record is barren of one 
shred of evidence to support such a theory here. 

Appellant, unlike Kutay wffio had been deferred from 
Turkish military service, had already completed his Army 
service. Appellant, like Kutay, was scheduled to go to the 
same Massachusetts college. But appellant did not even 
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enroll there. On his own volition and in violation of the 
terms of his visa, he enrolled at the Pennsylvania State 
College. The Court found Kutay was commanded to claim 
an exemption. Appellant by his own testimony neither con¬ 
tacted nor was instructed in any manner in this regard by 
the Turkish authorities. 

Nothing in the present record discloses or even suggests 
that appellant’s situation anywhere approached that of 
Kutay. Nor is there any merit to a suggestion that by 
analogy the situation in the United States can be compared 
to conditions existing in the Axis countries during the nine¬ 
teen thirties and forties. Under these circumstances, it 
seems clear that appellant’s claim was made freely and 
intelligently. 

in 

Appellant’s Subsequent Attempt To Enter Our Armed Forces 
Did Not Remove The Statutory Bar To Citizenship 

Appellant alleges that after Turkey abandoned its neu¬ 
trality in 1945, he subsequently sought to enter the armed 
forces of the United States during the Korean conflict and 
that the penalty of debarment from citizenship should thus 
be removed. He contends that since he proved his willing¬ 
ness to serve in August 1950 , and was in fact examined, but 
found physically unfit, he should be excused from the claim 
of exemption which he had previously filed in 1942. and 
thus, should be found to be a person eligible for United 
States citizenship. 

This contention is not only suspect, but asks the Court to 
overlook at least three salient facts—(1) Appellant made 
no effort to join our armed forces until at least five months 
after deportation proceedings had been instituted against 
him; (2) Appellant’s attempt to serve vras made soon after 
a period of hospitalization for a duodenal ulcer while he was 
restricted to a prescribed diet; and (3) A primary reason 
expressed by appellant for desiring to serve at that time 
was that “it might help partly eliminate the harmful effect 
of [his] refusal to enter the armed forces in 1942. . . .” 23 


25 Immig. R. Exhibit M. 
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Nor is there a legal basis for this contention. A subse¬ 
quent attempt to join the armed forces and/or to revoke an 
application for exemption from military service has been 
held immaterial and the exemption as filed still effective to 
bar citizenship. In re Martinez, 73 F. Supp. 101 (W. D. 
Pa. 1947). See also Petition of Perez, 81 F. Supp. 591 
(E. D. N. Y. 1948). Nor does the fact that Turkey subse¬ 
quently entered the war assist appellant, for the bar to his 
citizenship which he previously incurred was not removed 
by such fact. Machado v. McGrath, supra; Petition of 
Fatoullah, 76 F. Supp. 499 (E. D. N. Y. 1948); In re Molo, 
107 F. Supp. 137 (S. D. N. Y. 1952). 

The statute provides that a resident neutral alien, who 
requests exemption, shall thereafter be debarred from be¬ 
coming a citizen of the United States. Congress intended 
this to be a permanent bar. This fact is shown by the 
history and legislative act upon which the Selective Train¬ 
ing and Service Act was modeled. 26 

There is nothing to indicate that this bar was to be dis¬ 
solved when the alien’s country changed its status from 
co-belligerent or when this country became engaged in some 
new conflict unless the alien actually served in our military 
forces. 27 In Benzian v. Godicin, supra, the court said: 

Congress gave him the alternative of obtaining exemp¬ 
tion by filing Form 301, thus forfeiting any future 
opportunity to become a citizen. We see nothing un¬ 
constitutional in these provisions ... It was clearly 
within the power of Congress to provide that if such a 
person chose to take advantage of an exemption he 
should thereafter be debarred from becoming a citizen 
(Emphasis supplied). 

20 See Appellee’s Brief, Machado v. McGrath , supra (No. 10445). 
Cf. Section 2 of the Selective Draft Act of 1917 as amended (40 
Stat. 76, 884); Section 3(a) of the Selective Training and Service 
Act of 1940 as amended (54 Stat. 885, 55 Stat. 844); Section 4(a) 
of the Selective Sendee Act of 1948 (62 Stat. 604, 65 Stat. 76) and 
Section 315(a) of the Immigration and Nationality Act of 1952, 
(66 Stat. 242 (1952)). 

27 See Machado v. McGrath, supra, fn. 2. 
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The Supreme Court, too, has declared its position in this 
respect in Moser v. United States, supra: 

. . . The qualifications for and limitations on the acqui¬ 
sition of United States citizenship are a political mat¬ 
ter .. . 

Thus, as a matter of law, the statute imposed a valid 
condition on the claim of a neutral for exemption; [the 
alien has] a choice of exemption cmd no citizenship, or 
no exemption and citizenship (Emphasis supplied). 

And in Machado v. McGrath, supra, this Court in answer to 
a similar contention said: 

Citizens and subjects of a neutral country who apply 
for relief prior to induction need not serve in our armed 
services. But any person who asks for this relief is 
thereafter debarred from becoming a citizen of the 
United States. Congress nowhere provided that the 
subsequent entrance of a neutral into war, either with 
or without reclassification of its aliens would remove 
the bar to citizenship previously incurred (Emphasis 
supplied). 

Appellant while residing in the United States obtained 
exemption from military service. By his act, he was de¬ 
barred from becoming a citizen of the United States. (Sec¬ 
tion 3(a) of the Selective and Training Service Act of 1940, 
as amended.) This ineligibility for citizenship likewise 
makes appellant ineligible for suspension of deportation. 
This is so because appellant submitted his application for 
suspension of deportation to representatives of the Immi¬ 
gration and Naturalization Service in 1950. As such, the 
application is governed and its validity determined, by 
Section 19(c) (2) of the Immigration Act of February 5, 
1917, as amended, 8 U. S. C. 155. That Act requires, inter 
alia, that deportation may be suspended in the discretion 
of the Attorney General, if the alien applicant “is not in¬ 
eligible for naturalization.” Since appellant is ineligible 
for citizenship, he is inadmissible to the United States 
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under Section 212 (a) (22) of the Immigration and Na¬ 
tionality Act, 8 U. S. C. 1182 (a) (22). 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Richard J. Snider, 
Assistant United States Attorneys. 
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